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ORDER

PER Ms. MADHUMITA ROY - JM:

The instant appeal filed by the revenue is against the order dated
03.07.2017 passed by the Commissioner of Income Tax (Appeals) — 2,
Ahmedabad under section 143(3) r.w.s. 263 of the Income Tax Act, 1961 (in
short ‘the Act’) arising out of the order dated 13.12.2016 passed by the Dy.
Commissioner of Income Tax, Circle — 2(1)(2), Ahmedabad for the

Assessment.
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2. The brief facts leading to this case is this that the return of income for
A.Y. 2009-10 was filed by the assessee on 17.09.2009 declaring loss of (-)
Rs.14,82,20,958/- was completed Under Section 143(3) r.w.s. 144C of the
Income Tax Act (the Act) on 23.05.2013 determining the total loss of (-)
Rs.13,99,64,931/- which was set aside by the Principal Commissioner of
Income Tax-2, Ahmedabad u/s 263 of the Act on 21.03.2016 with the direction
upon the Learned AO to reframe the assessment with regard to the wrong
allowance of depreciation on the “Infrastructure Usage Facility”.
Consequently, the order dated 13.12.2016 was passed by the Learned DCIT,
Circle — 2(1)(2), Ahmedabad with certain additions which in appeal was
deleted by the Learned CIT(A)-2, Ahmedabad. Hence, the instant appeal

before us.

3. Simultaneously, the order passed u/s 263 dated 21.03.2016 by the
Principal Commissioner of Income Tax-2, Ahmedabad was challenged before
the Hon’ble ITAT. The appeal preferred by the assessee in respect of the order
u/s 263 passed by the PCIT was disposed of in favour of the assessee by the
Learned Tribunal by and under order dated 23.01.2017 in ITA
No.1253/Ahd/2016 for A.Y. 2009-10.

4. In that view of the matter, the Learned Advocate appearing for the
assessee at the time of hearing of the matter submitted before us that since the
very basis of this order impugned before us being the order u/s 263 dated
21.03.2016 was dismissed by the Co-ordinate Bench of this Hon’ble Tribunal,

the order impugned before us dated 03.07.2017 become infructuous and thus
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the same is liable to be dismissed as infructuous. The DR conceded such

factual aspect of the matter.

3. Having regard to the facts and circumstances of the case, we find that

the order impugned is infructuous and thus the same is thus dismissed as

infructuous.
6. In the result, revenue’s appeal is dismissed as infructuous.
| This Order pronounced in Open Court on 14/02/2019 |
Sd/- Sd/-
( WASEEM AHMED ) (Ms. MADHUMITA ROY )
ACCOUNTANT MEMBER JUDICIAL MEMBER
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